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DEVON & EXETER
LAW SOCIETY

MEDIATION SERVICES

The Devon & Exeter Law Society is a recognised trainer in
mediation and a member of the Civil Mediation Council.

. DELS co-ordinates and provides mediators to Devon Courts
for the innovative Small Claims Scheme for which it has
secured financial backing from the DCA.

. DELS is a recognised provider of mediators to the Court for 3
Hour Time Limited Mediations in Fast and Multi Track Cases.

. DELS Mediators are required to attain high qualification
standards and are under the continuous supervision of the
Society to maintain these.

. DELS experience is that many disputes are capable of a
mediated solution whether Court based or not.

. Some clients may prefer to seek a mediated resolution to
their disputes. DELS is able to help and can provide
experienced and trained lawyer mediators for non-Court
based mediations.

Current rates for mediation services:

Up to 3 Hours Time Limited Mediation £650 inc. VAT
For each hour thereafter £200 inc. VAT
Parties will be responsible for the venue and its costs.

For further information and to make a booking contact

Devon & Exeter Law Society, Suite 5 Renslade House, Bonhay
Road, Exeter EX4 3AY. Tel. 01392 411585
mediation@devonlawsociety.org.uk
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St; JOHN"®S

Chambers of Mr. Christopher Sharp QC

EXCELLENT OPPORTUNITY FOR A THIRD SIX
PUPIL TO PRACTISE IN THE SOUTH WEST

St John's Chambers in Bristol, founded in 1978 is now one of the largest
barristers’ sets in the South West with over 70 members including four
silks

The Family Law Practice Group has experienced a significant growth in
work over the last quarter of 2005, and now invites applications from
enthusiastic and committed individuals seeking to establish themselves
in the South West. We offer excellent opportunities to practise in both
childcare (private and public law) and financial aspects of Family Law.

Applications should be in writing with a covering letter and cv.
addressed to Mrs. Isabelle Mills, Office Manager, at the above address
Clesing date for receipt of applications is 31 October 2005.

St John's Chambers adheres to the Bar Council’s guidelines
on equal opportunities and diversity

Small Street, Bristol, BS1 1DW
Tel: 0117 921 3456 Fax: 0117 929 4821
Email: isabelle mills@stjiohnschambers.co.uk

www.stjohnschambers.co.uk

Have your say!

LETTERS TO THE EDITOR

We would like to hear from members on any relevant topics affecting Legal Practice in Devon or the
Society for publication in this Newsletter at the Editor’s discretion.

METEOROLOGICAL OFFICE TOUR

In 2004 the Meteorological Office relocated to Exeter from Bracknell. It was
probably the largest move of an operational computer complex in Europe,

carried out on time and within planned costs.

basis.

hailed as
and was

DELS has arranged for two tours of the Building (10 am & 1 pm) on Friday 31 March 2006.
Only 15 places are allocated for each tour and will be allocated on first come, first served

Please email Tony Steiner to reserve your place at tony.steiner@devonlawsociety.org.uk

Devon & Exeter Law Society Online Edition
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DELS can provide
Personal Introductions

to Lawyers in Mainland “.‘T‘ " P

,t

Europe

“m«r

Ring Monique on
01392 411585

Rod Mole
President

July and August are
traditionally a quiet
time in the President’s year of office, but mid term
summer holidays are running to their end and the
diary is now filling up again. September 13" and
14™ are taken up by the Local Law Societies
Conference for Presidents and Secretaries and the
Law Society Annual Conference. In each case
much of the agenda concentrates on the year
ahead which is destined to be a milestone in the
history of The Law Society and indeed the legal
profession as we await the White Paper following
the Clementi Review of Legal Services. The
‘breakout’ sessions offer practical seminars on
such topics as HIPS, Money Laundering, E-
Business, Legal Aid and how to market your firm
internationally.

On the 20" September ASWLS (Association of
South Western Law Societies) is due to meet, with
discussion items once again featuring the Law
Society’s review of its representational role and the
vexed issue of referral fees. On the 27"
September we have our own Committee meeting.

Turning to the international scene, the Italian
Delegation (now sixteen in number) is already
ticketed and in training for the signing of the
Twinning Agreement between Verona and DELS
which is scheduled to take place in Verona over
the weekend of the 29" September to the 3™
October. This is followed on the 7" and 8" of
October by the Opening Ceremony of the Young
Bar of Leuven and on the 20" to the 22" of
October by the Federation of European Bars
Intermediate Meeting to be held in Marseille.

Is there really any spare time for work?
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Christopher Palmer
Council Member

The July Council debates revolved around money
in one form or another: the Level of the Practising
Certificate Fee and the Compensation Fund
contribution; the repayments of the Solicitors’
Indemnity Fund surplus; the Pension Scheme
deficit and, again, whether or not solicitors should
pay referral fees. The meeting observed the two
minute silence when Council members and staff
stood in Chancery Lane in memory of the victims
of the 7 July bombs. The meeting was followed by
the AGM.

The combined 2005/2006 levies on solicitors who
pay the Compensation Fund Levy will be very
slightly lower than in 2004/2005. Taken together,
the Practising Certificate fee of £1020 (up from
£830) and the compensation Fund contribution of
£500 (down from £824) total £1,620, compared to
the 2004/2005 payment of £1,653.

The £1,020 PC fee balances the Society’s budget
cash requirement of £95.8 million. The main
causes of the increase include the full year costs
of staff growth in Regulation agreed by Council in
2002 and phased in over 2003-2005; the full year
cost of an increase in employer's pension fund
contributions; the full year effect of paying for the
Legal Services Complaints Commissioner office
costs and the cost of meeting the LSCC targets for
complaints handling; plus the increased costs of
interventions and disciplinary work.

The contribution to the Compensation Fund will
decrease by over £300 as a result of fewer
interventions for the third year running, and the
fact that there had been no single major default in
2004.

The Chairs of the new Regulation Board and
Consumer Complaints Board were formally
approved by the Council. Peter Williamson, Chair
of the new Regulation Board, is a past President of
the Society and had been a Council member since
1992 until his resignation at the AGM on 14 July
2005 (neither Board will include Council
members). Professor Shamit Saggar, Chair of the
Consumer Complaints Board, was formerly a
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senior policy advisor in the Prime Minister's
Strategy Unit in the Cabinet Office and is a
Professor of Political Science at the University of
Sussex. The September Council meeting will deal
with the appointment of the members to the two
new Boards. Interviews will conclude in late
August, having been rescheduled due to the 7 July
London bombings. The new Boards will run parallel
to the existing Boards from September, and take on
their formal powers from January 2006.

The plans for the post-legislation Society were also
discussed. ‘Post-legislation’, ie. when the
Regulation of Legal Services Bill is enacted, is
taken to be 2008, by which time the independent
Office for Legal Complaints is likely to have been
established, absorbing most of the Consumer
Complaints Service; and the Legal Services Board
should be in place to oversee frontline legal
regulators.

The Council decided that the Law Society would
become the parent company of a new regulatory
subsidiary, provisionally called RegCo. The Law
Society would be the representational body. RegCo
will be able to employ its own staff, while the
Society will retain ownership of all its current assets
and have the option of leasing premises to RegCo.

The Society will be market-testing representational
models this autumn before consulting the profession
next year. In the meantime the Main Board has been
settling the Law Society position on issues that might
appear in the White Paper due in the autumn,
including the remit of the Office for Legal
Complaints, and the way in which the successor to
Section 47 should operate: Section 47 of the
Access to Justice Act 1999 allows part of the
Practising Certificate fee to be used for law reform
and quasi-regulatory  purposes, and for
international work.

The last Newsletter referred to a regulatory impact
assessment [RIA] on the re-instatement of the ban
of referral fees. The Council discussed Standards
Board’s report on the issue, with a sharp division
between members. Some members argued that
the current rule fails to protect the public interest,
while others argued that transparent arrangements
worked well for the public in areas such as
personal injury, particularly as the Law Society
could not control the activity of claims
management companies. After a prolonged
debate, the Council agreed by a narrow majority to
follow the advice of the Standards Board that the
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issue should he referred to the new Regulation
Board. In the meantime, the Standards Board will
issue additional advice on compliance with the
requirements [especially concerning disclosure] of
the current rule, and monitoring of compliance will
also be stepped up.

The Law Society Complaints Plan for 2005-2006
was declared ‘adequate’ by the Legal Services
Complaints Commissioner on 16 May 2005. The
plan runs from April 2005 to March 2006 and
carries timeliness targets where a certain
proportion of cases are to be closed within three,
six, nine, twelve and eighteen months. Most of
these targets are being met but there is a problem
with the target which stipulates that 98 per cent of
cases are to be closed within eighteen months.

The Consumer Complaints Service is trying to
dose the oldest and most intractable cases first,
but in doing so they will miss the 98 per cent target
and risk being fined by the LSCC. The problem is
that the number of cases over eighteen months old
as at April 2005 amount to more than two per cent
of likely closures during the year. If all are closed
within the year of the plan, the result will be that
the target will be missed. The Council agreed that
the CCS should continue to seek to close all the
oldest cases, despite the effect this will have on
the Society’s ability to hit the eighteen month
target.

The February 2005 Council Meeting Bulletin
reported on the surplus in the Solicitor’'s Indemnity
Fund. SIF was the compulsory professional
indemnity scheme started in 1987. A surplus built
up when additional contributons to cover a shortfall
in the 1990s exceeded what was needed. In
February the Council had agreed to return two
years’ worth of SIF contributions to contributors for
the years 2001-2002 and 2002—-2003, around £50
million in total.

Subsequently, the pension scheme Trustees
issued a demand to the Society for further funds.
In common with most other final salary schemes,
the Law Society pension scheme is in deficit; this
has been under review and a strategy had been
agreed with the Trustees to eliminate the deficit
over 10 to 13 years. However the Trustees sought
to accelerate this, and requested a lump sum
payment of £50 million by the end of 2005.
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The SIF surplus will be sufficient for payments to
be made to the SIF contributors and the Pension
Fund. The surplus has been assessed at
approximately £100 million, to be paid to the Law
Society in an initial tranche of £50 million in 2005
with smaller amounts paid over subsequent years.
The Council therefore agreed to return £50 million
worth of contributions in two stages of £25 million,
and to pay £50 million towards the Pension Fund
deficit, also in two stages of £25 million.

Two years ago Council recommended an increase
in compensation awards from £5,000 to £15,000 in
Inadequate Professional Services jurisdiction. The
Department for Constitutional Affairs have now
decided to implement this to take effect from
October this year. The Law Society has requested
deferral to January 2006 to allow time to develop
protocols and procedures for the increased
jurisdiction which will involve not only more cases,
but more complex complaints.

The AGM approved the minutes, elected auditors,
declared and welcomed newly elected Council
members, and agreed the accounts and Annual
Report. To receive a copy of the Annual Report,
email hilary.wight@Lawsociety.org.uk or see it
online at www.Lawsociety.org.uk. It then almost
unanimously (one vote against) agreed a motion to
abolish the age Limit of 70 for Council members.
The meeting debated a Council resolution on
organisational Council seats. This called for a new
procedure for the non-geographical Council seats
where the governing body of an organisation to
whom a seat was allocated could choose to
nominate directly a Council member rather than
hold a ballot. It was argued that under the present
arrangements, some sectors had been
represented by those without the confidence and
support of the governing body. The resolution was
carried, and nominations are being invited
accordingly.

A motion about the Councils plans to separate
regulation and representation was presented. The
motion opposed the plans unless there was further
ballot of the profession. The Chair explained that
the motion was precatory in intention so that it
called upon for the meeting for an expression of
opinion and could not bind the Council. The motion
was defeated but a postal ballot of the profession
was requisitioned - only 20 members at an AGM
are needed to requisition a postal ballot. Ballot
papers have been prepared and the vote should
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be taken and results known by the next Council
meeting on 21/22 September.

The AGM ended with the investiture of new office
holders: Kevin Martin as President, Fiona Woolf as
Vice-President and Andrew Holroyd as Deputy
Vice-President.

ANNUAL DINNER DANCE 2006

Saunton Sandg Hotel, Saunton, Nr
Braunton

Friday 34 March
Comumencing at 7.30pm — 8.00 pm

District Judge Crosse
Exeter Crown &
County Court

| would like to draw attention
to certain practices in civil
proceedings that are creating
difficulties for the Judges and
the Court office staff.

7 &3

The court office receives a vast quantity of letters
many of which are referred to the District Judge for
directions. My first request is that you do not send
the original of any document that is faxed to the
Court unless there is a good reason e.g. it is a
pleading that needs to be sealed.
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Many letters contain a request for a direction to be
made e.g. for an adjournment, further stay etc. Ifa
direction is being sought which requires an order
to be drawn an application must be filed in
accordance with Rule 23 with the appropriate court
fee.

If an order has been made without a hearing e.g.
for pre-action disclosure containing the usual
notice under 23.9, the party affected need not
make a formal application or pay a fee if they want
that order to be set aside or varied. In such
circumstances that party should write to the Court,
within the time allowed, setting out the objections
and request a hearing with a time estimate and of
course notify the other party.

Practitioners are now used to many hearings being
conducted by telephone where both parties are
legally represented. Although this practice is to be
encouraged in suitable cases, telephone hearings
may not be suitable if there will be complex or time
consuming issues. In practice, hearings by
telephone will not usually be allowed if the time
estimate is more than 30 minutes. If the Judge has
not directed a telephone hearing, you will need
permission (the request may be made by letter)
but this may result in the hearing being moved to a
different date. Accordingly, if a telephone hearing
is required please make this clear when issuing
the application.

The membership of the Legal Group of the Devon
& Cornwall LCJB is wide and provides the main
opportunity for defence practitioners and members
of the Bar to meet with the judiciary and criminal
justice agencies.

The defence solicitor representatives present at
the 13 July 2005 meeting of the Legal Group were
Stephen  Nunn (Exeter), Sandy Morrison
(Plymouth) and John Trevaskis (Cornwall). Items
for discussion included No Witness No Justice;
Victim and Witness Intermediaries; Courts and
Community Justice Project; Effective Trial
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Management Programme and Briefing from the
Devon & Cornwall Criminal Justice Board.

The next meeting will be held in Liskeard on
Wednesday 18 January 2006 commencing at 2.30
p.m. Would any member who has a particular
concern or issue that they would wish to be placed
on the agenda for discussion please contact:

Jane Whitehead, HMCS Devon & Cornwall Area
Director's Office, Trevecca, Culverland Road,
Liskeard PL14 6RF

Tel. 01579 325350
jane.whitehead@hmcourts-service.gsi.gov.uk

with copy to Stephen Nunn at Nunn Rickard
Solicitor Advocates, 25 Southernhay East, Exeter,
Devon EX1 1RS.

Tel 01392 200888 Fax 01392 204426
Email advocates@nunnrickard.co.uk

Jeremy Ferguson
Chanter Ferguson

As members know mediation has been my baby
since | was Vice President and we have been
through the “terrible twos” when so many of our
members gallantly rallied round me during my
Presidential year and manned our Small Claims
and Fast Track/Multi Track Mediation Schemes
for, in the case of the Small Claims Scheme, very
little reward.

The cutting down of our fees by the DCA has
inevitably resulted in a number of mediators feeling
that they can no longer support the Small Claims
Scheme but there are enough of us to keep the
Scheme going, at least for the time being.

In the meantime DELS has joined the National
Council of Civil Mediators, we have refined our
accreditation systems to meet the DCA and Civil
Council’s criteria and we have now reached the
stage where we can hold ourselves out as being
the leading trainer in Small Claims Schemes in the
country and a Major Trainer in Time Limited
Mediation. The DCA have renewed financial
support for our Small Claims Scheme for another
twelve months and there is every reason to think
that the Scheme will be in receipt of permanent
funding thereafter, mediators being paid at the
same rate as Deputy District Judges.
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The Society is now holding itself out as Mediator
Trainer/Providers outside the Court system, Tony
Steiner has worked out a model providing three
hour sessions for £650 and we have already had
some out of Court mediations on this basis. It is
hoped that this will continue and expand.

The number of Fast Track/Multi Track mediations
that we have been asked to mediate has been
disappointing but | gather that the Court systems
are now being revised and hopefully we shall get
more so that our mediator members can be more
adequately rewarded for the hard work and
unprofitable hours spent in the Small Claims
Scheme and the cost of the re-education courses
which they have to attend on a yearly basis to
maintain accreditation.

We need to raise mediation awareness if the out of
Court scheme is to prosper. In October this year
there will be a Mediation Awareness Event at
Exeter Court and DELS have been allocated
Thursday the 27" of October when we plan to put
on a presentation at Exeter County Court for the
local Chambers of Commerce, CABs etc. in order
to broaden our customer base and to provide
additional information to the public about the
benefits of mediation. Anybody who wants to take
part will be cordially welcome. In addition to the
event which we are being asked to stage there will
be an opportunity for us to publicise our mediation
skills by handouts and leaflets during the ten days
or so that the event will be running at the Courts
and | hope to get some media interest.

The real advantage of the Small Claims Scheme to
those people who take part is that it keeps their
mediation skills sharp and undoubtedly increases
their effectiveness in the main Court scheme, this
also provides what | view as a valuable social
service although of course nobody, least of all me,
would suggest that Devon & Exeter Law Society
exists to provide social benefits or to subsidise the
Department of Constitutional Affairs. | would like to
think that the Small Claims Scheme will continue
but that has to be, | think, down to the members.

The Main Court Scheme

This should continue to provide a fee earning
capacity for those members who have been
trained and wish to continue with it. It is also a
service to the public and through the newly
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launched provision of non Court based mediation
may well expand the practices of those who have
qualified.

Devon & Exeter Law Society can quite justifiably
claim to be one of the principal trainers in the UK.
The training is very much practice based because
of course those who wish to enter the main Court
scheme have to do three mornings in the Small
Claims Scheme and | am of the view that by the
time a mediator has been through the training days
the Small Claims Scheme and has reached the
main Court scheme he or she is likely to be better
qualified and had more practice than through any
other Mediation Provider in the country. If, as |
hope, the DCA ultimately recommends our
Scheme to other Courts there is a huge
opportunity for DELS to provide training for those
other schemes, likewise our success in training
lawyers in Poland may well result in other training
opportunities for the Society in continental Europe.

| am aware that the mediation scheme is regarded
as being very marginal and one which must be self
supporting if it is to continue but given the history
of the scheme and for the reasons set out about |
like to think that it will continue in some sort of form
and the Society and members will continue to
benefit both professionally and financially and for
the benefit of DELS and the wider community.

Do show up at Exeter County Court on the 27"
October between 5.00 and 7.00 p.m. and support
us.

Translated by
Rob Newman
Kitson Hutchings

Bertrand Chevallier was the Batonnier (President)
of our twinned Bar in Rennes in 1989 and 1990, at
the time when DELS first set about establishing its
European contacts. In an interview published in a
recent edition of “Baro”, the members’ Newsletter
in Rennes, he reminisced about his time as
Batonnier — including two visits to Devon.
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The two extracts below are published with his
permission. Members interested in reading the full
interview in its original French can find it on the
DELS website (Useful Links: Rennes Bar) or here at
http://www.ordre-avocats-
rennes.com/newsletter.html

| think this was probably international. | have a
particular memory, a softly sensual perfume, of a
legal Sunday Service at Exeter, which | was
attending as a representative of the Rennes Bar.
As a twinned bar of the Devon and Exeter Law
Society, we were placed just behind the barristers,
at a time when large numbers of women were
entering the profession. An hour of religious texts
and homilies can be a little long, notwithstanding
the alleged musical qualities of the English
language. But | had in front of me this marvellous
vision of the neck of a young female barrister, and,
escaping from it, from beneath the wig of white
horsehair, an array of golden curls. | dreamed,
transported by the music of the angels.

This is perhaps also linked with the Devon and
Exeter Law Society at its annual Dinner. After the
private drinks reception for guests, we shared a
meal involving flavours entirely new to us and
which was punctuated by a series of speeches
where the speakers launched themselves
enthusiastically into displays of English humour.
While the odd word did get through, the overall
content remained quite foreign; nevertheless, good
manners dictated that | somehow enjoy this
entirely alien experience. This is how | learnt to
laugh uproariously at what | hoped to be the
appropriate and opportune moment, watching all
the while in two directions: one eye on the speaker
so as to perceive from his expression the moment
where the witticism formed itself, and the other on
the ladies next to me who, while evoking the
picture | had of Agatha Christie, allowed a short
interval to elapse between the first movement of
the lips, the commencement of the smile, and the
expression of the laugh itself.

Bertrand Chevallier
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Help &Support

Solicitors Support Network
For confidential help ring
0800 328 4203

FREE & CONFIDENTIAL SUPPORT FOR
SOLICITORS

ARE YOU EXPERIENCING PERSONAL OR
PROFESSIONAL PROBLEMS?

If so, you do not have to do so alone.
Support groups exist to assist you.

OBITUARY
ALAN BROOKS
1958 — 2005

Alan Brooks a partner with Douglas Pidsley
& Roberts passed away on the 27" August
at the age of only 47 having been taken ill at
the beginning of June and diagnosed as
having an incurable lung disease.

Alan was a late qualifier. He began his
career in Devon with Woollcombe Beer
Watts in the late 1980’s. He qualified as a
Legal Executive then later moved to Gilbert
Stephens. After several years he went on to
qualify as a solicitor and returned to Newton
Abbot where he had begun his legal career
joining Douglas Pidsley & Roberts just four
years ago.

He will be sadly missed.
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Rhona Hope
Devon & Comwall Business Link

We realise how time-consuming running an
organisation can be and you may not have focused
on your own development or that of your people.

Using a Skills Healthcheck you will be able to create
a development plan for your organisation to help you
keep abreast of the rapidly changing business world.
In order to help you meet the needs you identify we
have developed three training options. Each option
offers free expert guidance from our personal
advisers.

The training options available are:

£1,000 towards training for Managing
Director or Key Director

£1,000 towards training of your
management team including managers and
supervisors
£1,000 matched funding towards the
training of your people.
For all three options we can recommend actions
from a vast range of opportunities that are available.

The benefits of pace are clear to see:

e Up to £3,000 towards training and development.

e Tailor made opportunities.

e Free one-to-one guidance

e Access to information on a wide range of
learning and development provision.

e Flexible approach.

e Mix of formal and informal learning.

Pace can help you raise your organisation’s skill
base and inspire the clear focus needed to gain an
advantage over your competitors.

Funds are limited and will be offered on a ffirst
come first served’ basis, and are subject to
eligibility criteria.

Training Option One — Pace Leader:

best to meet their development needs.

Training Option Two — Pace Manager

undertake.

or how best to meet the development needs identified.

You will have the opportunity to develop a Personal Development Plan, and work with an adviser to identify your development needs and how they
might best be met. You will be able to access a routeway to suit your situation.

e  Thefirstroute is for those who already have a personal development plan and know exactly what activities they wish to undertake.
e  The second route is for those who have created a personal development plan but have not decided which activities to move forward with or how

e  The third route can help if you have not thought about your personal development. We can help you identify what you may need.

The £1000 can be for one or more activities within the personal development plan. All payments will be exclusive of VAT. No retrospective funding
can be given for activities on the personal development plan already completed or currently underway.

Funds are limited and will be offered on a ‘first come first served’ basis. Your organisation must employ between 20 and 250 employees and have a
turnover that does not exceed £22.8 million or a balance sheet of £11.4 million. Pace Leader is available for the private sector, voluntary sector and
Social Enterprises only. Franchises or subsidiaries and the public sectors (such as schools, FE and educational institutions) are not eligible.

You will have the opportunity to develop an organisational development plan, and work with an adviser to identify your management team’s
development needs and how they might best be met. You will be able to access a routeway to suit your situation.

e  The first route is for those organisations that already have an organisational development plan and know exactly what activities they wish to

. The second route is for those who have created an organisational development plan but have not decided which activities to move forward with

e  The third route can help if you have not thought about your management team'’s development. We can help you identify what you may need.

The £1000 can be for one or more activities within the organisational development plan. All payments will be exclusive of VAT. No retrospective
funding can be given for activities on the organisational development plan already completed or currently underway.

Funds are limited and will be offered on a ‘first come first served’ basis. Your organisation must employ between 10 and 250 employees and have a
turnover that does not exceed £22.8 million or a balance sheet of £11.4 million.

Training Option Three — Pace People
You will have the opportunity to develop an organisational development plan, and work with an adviser to identify your organisation’s development
needs and how they might best be met with a mix of formal and informal activities.

You will be able to access a routeway to suit your situation.

e  The first route is for those organisations that already have an organisational development plan and know exactly what activities they wish to
undertake.

e  The second route is for those who have created an organisational development plan but have not decided which activities to move forward with
or how best to meet the development needs identified.

e  The third route can help if you need help with your people development. We can help you identify what you may need.

The £1000 matched funding can be for one or more activities within the organisational development plan. All payments will be exclusive of VAT. No

retrospective funding can be given for activities on the organisational development plan already completed or currently underway.
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The Government recently announced the results of
its Fundamental Legal Aid Review.

Improving arrangements for the purchase of
publicly-funded legal services will now be the
subject of a review by Lord Carter of Coles, to be
delivered in early 2006. We have a further
opportunity to persuade the Government to make
sensible plans for the future of legal aid. We need
your support to give us a stronger case to
influence Government, Parliament and the Legal
Services Commission.

e The Government proposes to press ahead
with price competitive tendering (PCT).
The Law Society has opposed the LSC’s
proposal to introduce PCT in London. The
Carter Review gives the profession a
further opportunity to convince the
Government that the current PCT proposal
is not the answer.

e The Government proposes to cut solicitors’
pay for certain very high-cost cases. The
Law Society disagrees — there should be
no cuts before there is a clear plan for the
future funding of criminal legal aid.
Independent research proves that much of
the pressure on the legal aid budget is due
to the impact of legislative changes, not
solicitors’ pay.

e The Government proposes implementing
reform of the management of larger and
complex cases such as murder and fraud.
The Law Society agrees. Improving the
management of high-cost cases is one of
the keys to controlling the legal aid budget.
The significant savings this would produce
would also allow the ring-fencing of the
civil legal aid budget.

The Law Society plans to establish a group to
coordinate responses to the Carter Review. We
will involve practitioner associations and other
representative groups to ensure the Review has
access to a wide range of views. The Criminal
Law Solicitors’ Association, the London Criminal
Courts Solicitors’ Association and the Legal Aid
Practitioners’ Group endorse the Society’s
campaign.

email your support to
defendinglegalaid@lawsociety.org.uk. Tell us
how the cuts will affect you and what you think of
price competitive tendering.
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The flagship Spanish wine
producing area of Rioja
(pronounced Reeokha) takes
its name from the River Oja, a
tributary of the River Ebro.

It enjoys a privileged location
for the cultivation of vines
being sheltered by the
Cantabrian Mountains to the north and the
Demonda Mountains to the south.

The production area is divided into three sub
zones, namely Rioja Alavesa (20%), Rioja Alta
(50%) and Rioja Baja (30%), with a total registered
area under vine cultivation of approximately 56482
hectares. Each zone has its own characteristics
and gives the wines their unique personalities.

The main grape varieties grown for white wines
are Viura (also known as Macabeo in other areas),
Malvasie, and Garnacha Blanco, and for red
wines Tempranillo, Garnacha Tinto, Mazuelo and
Graciano.

There is evidence that winemaking in the upper
Ebro valley dates from Roman times but the
industry developed historically around several
monasteries which served Pilgrims en route to
Santiago de Compostela to visit the grave of
James the Apostle in the 15th & 16th centuries. In
turn the Pilgrims spread the word about wines from
the Rioja region far and wide.

Rioja wines are strictly regulated under a
classification system known as D.O.Ca.
(Denominacion de Origen Calificado) and relate to
the length of time the wines are aged either in cask
or bottle.

Vino Joven (young wine) comes to market usually
no more than a year after it is made. Wines
labelled Crianza will have been aged in bodegas
for at least two years with a minimum of six
months in oak casks. Any Rioja classified as
Reserva will have been aged for at least three
years spending at least one of these years in oak
cask. Wines classified as Gran Reserva must be
aged for at least five years, spending eighteen
months in oak casks and the remainder in bottle
before being released for sale. A large number of
traditional concerns extend the ageing period far
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beyond the stipulated requirements thereby
producing a highly individual range of wines from
the region.

SPANISH WINE OFFER

Devon § Exeter Law Soclety n association with
Quay west Wines are pleased to bring this offer
to Society wembers at a veduced case price of

The case comprises 7 red, 4 white and a rose from
the Rioja § Navara wine producing regions in
Spain.

DeLLver’g Ls free throughout Devon and there are no
other hiddew costs.

To place an order:-
Telephone:

Fax:
E-W.Mlit'.gﬂf,eg@q%ﬂ@v/€> WLNES.COo. Ul

Tim Hughes
Formerly of Ashfords

Bonjour from France !

After 13 happy years at Ashfords, | have taken the
plunge and moved to Lyon, France with my French
wife and three children.

Lyon is France’s second city in terms of economic
activity. It has a population of about 1.2 million and
is ideally situated, being two hours from Paris by
TGV, an hour’s drive from the Alps and less than 3
hours by car from the Mediterranean coast
(Marseilles is 1h 45 away by TGV). The traffic can
be sticky here at rush hour, but the City itself is
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extremely attractive, with grand boulevards and
two majestic rivers flowing through its centre.

Our children have entered the International school,
where they are taught in English and French and
mix with pupils from all around the world. They
appear to have adapted extremely well to the
move and are already looking forward to lots of
skiing this winter and a two month summer holiday
next year !

| have joined a mid-sized firm with Lyon and Paris
offices offering a full range of services to private
and commercial clients. The firm already has an
‘International desk’, headed up by Simon Wesley,
who is a dually-qualified English solicitor and
French ‘avocat’. For the moment | am working
mainly on property files involving English speaking
clients who are buying property in France. The firm
has very close relations with a firm of notaries
based on the floor below. This is very useful as
many people find their French notary not to be too
concerned with client care, which is frustrating and
worrying for them. The notaries we use are
modern-thinking and efficient. The purchase of a
French property also gives rise to peripheral
issues of succession and tax planning, which | am
getting to grips with in a radical change from
divorces and shoplifting!

Simon does mainly international commercial work
involving companies already operating in France
or planning to set up here, in addition to dealing
with negotiation, arbitration and litigation.

I wish to thank all the professional colleagues who
kindly contacted me to wish me good luck before |
left and to send my warmest regards to all within
DELS. Hopefully, the move has only been an
‘aurevoir’ as | do intend to keep in touch. If there is
sufficient interest, we would be delighted to offer a
seminar in Exeter on French legal matters. If
anyone has any French legal enquiry on behalf of
their clients or contacts then do please get in
touch!

Best wishes.

Tim Hughes

Avocats Aeres, 139 rue Venddbme, Lyon 69006
France

Direct dial (from UK) 00 33 472 757 635
t.hughes@aeres.fr
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Richard Snape, Consultant
Davitt Jones Bould, Taunton

Housing law is currently undergoing major
changes which will have a major bearing on
surveyors, estate agents, conveyancers and
housing practitioners. The most significant of these
changes in everyday domestic conveyancing and
in estate agency is contained in Part V of the
Housing Act 2004: the implementation of the
Home Information Packs. Those who do not adapt
now may be in danger of losing a significant part of
their client base in the near future.

The Housing Act 2004 received the Royal Assent
on 18" November 2004. At the last moment in
Parliament there was a concerted effort in the
House of Lords to defeat the most controversial
aspect of the statute, Part V: The Home
Information Pack. This attempt was scuppered
some days later by the Commons and so, as a
consequence, conveyancers will now be faced
with the most fundamental change to their jobs in a
generation. In spite of the wishes of the Lords,
Home Information Packs will be compulsory for
practically all domestic conveyancing.

There is expected to be a far reaching voluntary
pilot scheme in 2006 and, in January 2007, full
implementation of the legislation. A pack will be
required before any person, individual or estate
agent, begins marketing a property to a section of
the public. “Section of the public” is not clearly
defined but will be interpreted widely so as to
include most domestic conveyancing apart from
such matters as Council house rights to buy, and
gifting and sales to friends and relatives. Before, a
“for sale” sign can even go up or particulars be
posted on a website, a pack must be in existence.
The pack will include all relevant information which
would be of interest to potential buyers.
Regulations will be passed to pad out the detail.
What is now clear, though, is that home
information packs will definitely contain all relevant
searches, local searches, planning permissions,
completion certificates, the tenancy agreement
and summary of service charges for a lease, and
most notoriously, a home condition report: which is
meant to replace the need for a home buyers
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survey (although as the report is commissioned by
the seller, a buyer will be well advised to have their
own survey. Furthermore, the attitude of the
Council of Mortgage Lenders and whether they will
accept it as the basis for the valuation is, at
present, unclear).

Although full implementation of the legislation is
some way away, conveyancers need to think
about this legislation, and the impact on their client
base now. Those who wait until Christmas 2006 to
think about the changes which are required may
not have a client base for too much longer. The
major issue which needs to be addressed is that
necessarily, in the conveyancing process, estate
agents are the first point of call. The estate agent
will either be producing the packs in house or
commissioning the production of the packs with
their chosen conveyancer. Lawyers and estate
agents need to think now about marketing
themselves so as to be sure of keeping their
existing client base and, indeed, being available to
produce the packs on request and at short notice.

This latter requirement of speed, presents further
problems. The potential seller will not want to wait
for the production of a pack before a for sale sign
can even be put up in their front garden. Most of
the pack: searches, enquiry forms, planning
permissions can be produced as quickly by a
lawyer as by anyone else. Indeed, if repeat
business is involved it may be able to produce the
pack quicker than others as much information is on
file already. However, the Home Condition Report,
which must be produced by a Certified Home
Inspector, is beyond the domain of the
conveyancer and links must be forged with such
inspectors. The Home Inspectors Certificate is not
necessarily carried out by a Chartered Surveyor.
Even such surveyors will need to go through a
conversion course. The Royal Institute of
Chartered Surveyors and the Surveyors and
Valuers Association, with links to the building
industry, are already training home inspectors,
even in the absence of the final regulations. Some
6,000 to 7,000 inspectors need to be trained by the
beginning of 2007 otherwise, rather than speed up
conveyancing, it will be slowed down whilst people
wait for the next available home inspector before
the estate agent can begin the marketing process.
Eventually, it is likely that all the major estate
agents will have home inspectors affiliated to their
individual branches who can produce the Reports
swiftly. The extent to which a buyer, and indeed,
mortgagor, may wish to rely on a Report produced
on behalf of the seller has been alluded to already

September 2005



and is, it is suggested, a major concern in the
legislation.

Another problem which the conveyancer needs to
address is the cost of producing the pack.
Presumably a person is a serious seller if they are
to spend several hundred pounds before they ever
start to market their house. The Government has
said it would welcome initiatives to produce the
packs on a contingent, no sale no fee basis, and
this is what the large estate agency chains will
probably wish to do (with penalties for withdrawal
of the property or a change of estate agents). If
some providers are producing the packs on such a
basis, then everyone will have to do so.

Like it or not, Home Information Packs will almost
certainly be a fundamental part of domestic
conveyancing in less than two years time. Firms
need to adapt now and think how to best protect
and, indeed, enhance, their client base. This
might involve forging ties with estate agencies or
with other conveyancers, to collectively market the
production of packs for the public, or, indeed, for
some becoming solicitors estate agents. One
thing is for sure in relation to such a significant
piece of legislation: doing nothing is not an option.

This case, at first glance, seems to drive a
veritable coach and horses through the concept of
caveat emptor “let the buyer beware”. It is of
fundamental importance to both solicitors and
surveyors alike and it is one in a line of recent
cases which increase the potential for claims of
misrepresentation against both the agent and the
client. In response to an enquiry about dry rot, the
solicitor replied that he was not aware of any but
that the buyer should rely on their own inspection
or survey. The buyer then arranged for a survey
which revealed major problems in relation to
damp, advised that this might have given rise to
dry rot and that a further survey was therefore
recommended. The buyer went ahead without
having had a further survey. The dry rot was
subsequently discovered and the seller's solicitor
was successfully sued.The court held that
knowingly failing to disclose the existence of the
dry rot, presumably on instruction from the client,
amounted to an actionable misrepresentation. The
burden cannot merely be passed on to the buyer
and their solicitor by stating that they must rely on
their own survey or, presumably, on their own skill
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and judgment. Where to draw the line is very
unclear and this decision may present major
difficulties for both solicitors and surveyors and,
indeed, their clients. The only thing which may not
be construed as a misrepresentation is silence and
the buyer’s solicitor cannot not accept this. An
impasse between the parties will soon be reached.
Furthermore, what does a solicitor do if a seller
requires him not to disclose the existence of dry
rot, for instance? Will he have to refuse to act as
otherwise he may be faced with a conflict of
interest? In following instructions the solicitor may
be opening himself to a damages claim. There is,
finally, less incentive for the buyer to employ his or
her own specialists in the knowledge that they
might have a cause of action against the seller in
any case. This is indeed regrettable.

On 18™ November 2004, the Housing Act 2004, a
large rambling piece of legislation, received the
Royal Assent. The most infamous part of the
legislation in relation to domestic conveyancing is
Part V and the Home Information Pack provisions.
These are expected to be implemented in January
2007 and will result in a major change to the whole
of the domestic property market.

The Home Information Packs have received so
much publicity that, unfortunately, much of the rest
of the legislation has been little discussed. In
particular solicitors, surveyors and developers
need to appreciate the fundamental changes
which will be introduced in about a year’s time with
regard to Houses in Multiple Occupation.This area
has always trapped the unwary in the situation
where a client is told by the local authority that he
or she must spend a small fortune providing fire
escapes and means of escape from fire, extra
kitchen facilities, bathrooms and toilets, amongst
other matters. The obligations may well increase
dramatically in coming years and there will be a
compulsory licensing scheme for all Houses in
Multiple Occupation which are three or more
storeys high with five or more occupants. Property
owners need to know about these matters, now.
Landlords and tenants need to be aware that
subdivision of their property in the future may
result in significant expenditure on remedial works
to comply with the Act.
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